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ABSTRACT

On January 22, 1975, the Supreme Court decided that
students facing temporary suspension from a public school have
property and lidberty interests that gqualify for protection under the
Pue Process Clause of the Fourteenth Amendment., Baving chosen to
extend the right to an education to students, the State may not,
vithout due process, withdrav that right on grounds of misconduct.
Purther, due process requires, in connection with a suspension for up
to 10 days, that the student be given oral or writtemn notice of the
charges against him. If he denies the charges, the student is due an
explanation of the evidence the authorities have, and he must be
given an opportunity to present his version of the case.
(Author/DW)
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GOSS et AL, e LOPEZ e AL

APPEAL FRON THE UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF OHIO

Nee Taosus Armed Oetoher 16, 1078~ Dheended Jamery 22, 1055

A\pprectiee Ol puibhe Ingh <chool <tudents. who had been sispuendedd

from ~chool for msentduet for up to 10 dave without o hearing,
bronght 1 ehies action aganst apgeliant <chool offiends seeking 2
declarition that the Ol <tatute pernmthing <ueh suspenswotis wies
naconstitutiomd and an order enpoving the oflietals 10 renove the
retetenees to e sispwebstobs Hiotn the -Danderr=" revodds A three-
jdge Dastrrer Court deelired that appedlees were dented due
process of iw i vielation of the Fourteenth Amendment heease
they were Usuispended withent hegrng prior to suspension or
within o retcomdble time thereatter,” and that the statute anwld
anplementing regnbetions wens aneonstitntotal, and granted the
reqguested mjunetton, Held
1. Students faeing temporary <uspens<ion from a pnblie school
have property and hberty interests that quality for protection
under the Ime Process Chmse of the Fourteenth Amendment
Pp. 6-11
(1) Having chosen to extend the right to an edueation to
wcople of appellees’ elss generally, Ohio may not withdraw that
right on growueds of misconduet, absent Dundamentally e proce-
dures to determine whether the misconduet has ocenrred, and
tnust recoghize a1 shindent’s legitivmte entitiement to 2 puhlie
education as a property interest that i protected by the Due
Proces Chatee, and that puy not e taken away for miscondiet
without observing miminmm procedures regquired by thae Clagse.
Pp. =N
thy Ninee miscanduet charges if sustained and recorded counld
serioslv damage the students" reputation as well ax mterfere with
kter educational and  emplovment  opportunities, the State's
vliimed right to determine unilaterally and without  proeess
1
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whether that misconduet has ocenered tmmediately collide~ with
the Duae Process Clanse’s probebition agaanst arlatrary depriva-
tion of hberty P19,
ter A day suspension from school is not oo minemis and
mav not bhe unposed in complete disregard of the Due Process
Clanse. Neither the property interest i editentiomd benefits
tanporaniy demed nor the hberty interest an reputation s so
meunbstantial that siuspetsions may constinttionally be impesed
by amy procedire the school chooses, 1o matter how arbitrary.
P'p. to-11 )
2 Ihe proeess regquires, in contieetton With a stispension of ap
e 100 Sqvs, that the student be given o] of whitten notice of
the ehurges agimst him and, it he denies them, an explination
of the evidenee the authonties have and an opportanty to presemt
s version Generallv, notwee atd hearing should precede the
udent’s retnonal from school, smee the hearing mav abmost
miresdiateiv follow the miscondutet, hut if prior notee and hearing
are ot feasible, as whete the studem s presepes etiedithgers persons
of properiv of threatens distuption of the sexdemie process. thus
justifving immediate removat from school, the neeessary notiee
and hearing ~hould follow 1 soon s practieble. Pp. 12-18

— F. Supp. —, aflinned.

Waunie, 1 debivered the opanion of the Court, o which Dovaras,

Bren s as, Stewaer, and Mansiea B3 jomed. Powert,, J. tiled

dic<enting opnaon in ahneh Bewaee, € and Brackses and

Restsotvest, LI, 1oined.
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NOTICE - This aptnton ix subiect to formal revislon hefore pyblication
in the peetiminary peint of the Untted Ntaten Reports. Readers ate re-
quested to ontify the Repurter of Preclsiann, Rupreme Coutt of the
{nited Ntates, Washington, D4 20bd4d, of any typogeaphieal ot vther
furmal ereors, tn erder that carrertints may made hefore the pre-
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SUPREME COURT OF THE UNITED STATES

No. 73-808

Norval Goss et al., Appel-}On Appeal from the United

lants, States Distriet Court for
. the Southern Distriet of
Eileen Lopez et al. Ohio.

{January 22, 1975

Mg, Justicr WHite delivered the opinion of the Court.

This appeal by various administrators of the Columbus,
Ohio, Publie School System (“CPSS™) challenges the
judgment of a three-judge federal court, declaring that
appellecs—various high school students in the CPSS—
were denied due proeess of law contrary to the command
of the Fourteenth Amendment in that they were tem-
porarily suspended from their high schools without a
hearing either prior to suspension or within a reasonable
time thereafter. and enjoining the administrators to
remove all references to such suspensions from the stu-

dents’ records.
1

Ohio law, Rev. Code § 3313.64, provides for free edu-
cation to all children between the ages of six and 21.
Seetion 3313.66 of the Code etnpowers the principal of an
Ohio publie school to suspend a pupil for misconduet
for up to 10 days or to expel him, 1In either case, he
must notify the student’s parents within 24 hours
and state the reasons for his action. A pupil who is ex-
pelled. or his parents, may appeal the decision to the
Board of Edueation and in connection therewith shall be
permitted to be heard at the board meeting. The board
may reinstate the pupil following the hearing. No sim-
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ilar procedure is provided in § 3313.66 or any other pro-
vision of state law for a suspended student.  Aside from
a regulation tracking the statute. at the time of the impo-
sition of the suspensions in this ecase the CPSS had not
itwelf issued any written proeedure applicabk: to sus-
pensions.'  Nor, so far as the record reflects, had any of
the individual high schools involved in this case.® Each

t At the time of the events invalved in thic ease, the only Ad-
ministrative regulation on this subjeet was § 101003 of the Admin-
rtrative Guide of the Columbus Public Rehools which provided:
“Pupils mav be stispended or expelled from schoal in accordanee
with the provision of § 3313.66 of the Revised Code.” Subsequent
to the events involved in thi< Iawsnit, the Department of Pupil
Persanne] of the CPSKS jsaned three memoranda relating to u=pension
procedures datad August 16, JOTL Febrmary 21, 1973, and July 10,
T3, respeetively,  The tiret two are sabstantinlly similar to each
other and require no fact-finding hearing at any time in connection
with a suspension. The third, which was apparently i cffeet when
thi= ease was argied, places upon the prineipal the obligation to
“investigate” “hefore commeneing  suspension  procedures”: and
provides as part of the procedur s that the prineipal shall diseuss the
rasee With the pmpil. ~o that the papil mav “be heard with respeet to
the alleged offense.” unless the pupil i “unavaiable” for such a
dizeussion or “unwilling™ to participate in #t. The suspensions in-
valved in thix ease ocenrred, and records thereof were made, prior
tn the effeetive  date of  these  memoranda. The  Distriet
Court’s judgment. including itx expunetion order, turne on the pro-
priety of the procedures existing at the time the suspensions were
ordered :nd by which they were imposed.

# According to the testitnony of Phillip Fulton, the principal of one
of the high xchoolr involved in this ense, there wax an informal
procedure applieable at the Marion-Franklin High Schoal. It pro-
vided that in the routine ense of miseonduet, oceurring in the pres-
ence of a teacher, the teacher would deseribe the misconduet on a
form provided for that purpose and would send the student, with
the form. to the principal’r oftice. There. the principal would
obtain the student’s version of the story, and, if it eanflicted with the
teacher’s written version, would send for the teacher to obtain the
teacher's oral version—apparently in the presence of the student.
Mr. Fulton testified that, if a discrepancy still existed, the teacher's
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however had formally or informally deseribed the con-
duet for which suspension could be imposed.

The nine named appellees. each of whom alleged that
he or she had been suspended from public high sehool in
Columbus for up to 10 days without a hearing pursuant
to § 3313.66, filed an action against the Columbus Board
of Education and various administrators of the (PSS
under 42 €. 8. (', §1083. The complaint sought a
deelaration that § 3313.66 was unconstitutional in that it
permitted publie school administrators to deprive plain-
tiffs of their rights to an education without a hearing of
any kind, in violation of the procedural due process com-
ponent of the Fourteenth Amendment. It also sought to
enjoin the pubiie school officials from issuing future sus-
pensions pursuant to § 3313.66 and to require them to
remove references to the past suspensions from the
records of the students in question.?

The proof bhelow established that the suspensions in
question arose out of a period of widespread student un-
rest in the CPSS during February and March of 1071,
Six of the named plaintiffs, Rudnlph Sutton, Tyrone
Washington, Susan Cooper, Deborah Fox. (larence Byars
and Bruee Harris. were students at the Marion-Franklin

version would he believed sud the principal would arrive at 2 dis-
eiplinary deeision hased o it.

*The pliintiffs sought to bring the action on hehalf of all students
of the Columbus Public School suspended on or after Fehruary
7L, and a elass action was duhrm! aceordingly,  Sinee the com-
plaint ~onght to resteain the “enforecment™ and ° ‘operation” of a
state statute “hy restraining the aetion of any officer of such state
in the enfurcement or exeettion uf -m h stutute.” a three-judge eourt
wis reguested purseant o 28 U, . § 2251 and convened., The
stidents al«o alleged that the mmhm fur which they eould be sus.
pended wius not adequately defined by Ohio Jaw. This VAZUCNERS
and overbreadth argument waz rejected by the conrt helow and the
students have not appealed from this part of the court’ deeision,
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High School and were each suspended for 10 days* on
account of disruptive or disobedient conduet committed
in the presence of the school administrator who ordered
the suspension.  One of these, Tyrone Washington, was
among a group of students demonstrating in the school
auditorium while a class was being condueted there, He
was ordered hy the school principal to leave, refused
to do =0 and was suspended. Rudolph Sutton, in the
presence of the principal. physically attacked a police
officer who was attempting to retnove Tyrone Washington
from the auditorium. He was immediately suspended.
The other four Marion-Franklin students were suspended
for similar conduet. None was given a hearing to de-
termine the operative facts underlying the suspension,
but. each, together with his or her parents. was offered the
opportunity to attend a conference. subsequent to the
cffeetive date of the suspension, to discuss the student’s
future.

Two named plrintiffs, Dwight Lopez and Betty Crome,
were students at the Central High Sehool and MeGuffey
Junior High School, respeetively. The former was sus-
pended in connection with a disturbanee in the lunch-
room which involved some physical damage to school
property. Lopez testified that at least 75 other students
were suspended from his school on the same day. He also
testified helow that he was not a party to the destruetive

* Deborah Fox wag given two separate 10-dayv suspensions for
misconduct occurring on two separate occasions—the second fol-
lowing immediately upon her retum to school. In addition to hix
suspension, Sutton wax= transferred to another sehool.

* Lopez was actually ahsent from =chool, following his suspension.
for aover 20 dave. This reems to have oceurred because of a2 mis-
understanding ax to the length of the suspension. A letter =ent to
Lopez after he had heen out for over 10 days purports to assume
that, being over compulsory sehool age, he was voluntarily staying
awny.  Upon asserting that this was not the ease, Lotz wis trans-
ferred to unother school.
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conduct but was instead an innoeent bystander. Be-
catise no one from the school testified with regard to this
ineident, there is no evidenee in the record indieating
the official basis for coneluding otherwise. Lopez never
had a hearing,

Betty (‘rome was present at a demonstration at a high
school different from the one she was attending. There
she was arrested together with others, taken to the police
station, and released without being formally charged.
Before she went to school on the following day. she was
notified that she had been suspended for a 10-day period.
Because no one from the school testified with respect to
this incident. the record does not diselose how the Me-
Guffev Junior High School principal went about making
the deeision to suspend Betty Crome nor doees it disclose
on what information the decision was based. Tt is elear
from the record that no hearing was ever held.

There was no testimony with respect to the suspension
of the ninth named plaintiff, Carl Smith. The school
files were also silent ax to his suspension, although as to
some, but not all, of the other named plaintifis the files
contained either direet references to their suspensions
or eopies of letters sent to their parents advising them
of the suspension,

On the basis of this evidence, the three-judge court
deelared that plaintiffis were denied due process of law
beecause they were “suspended without hearing prior to
suspension or within a reasonable time thereafter.” and
that § 3318668 Ohio Rev. Code and regulations issued
pursuant thereto were nneconstitutional in permitting such
suspensions,” It was ordered that all references to plain-
tiffs’ suspensions he removed from school files.

+In ite judement, the court stated that the statute is uneconstitu-
tional in that it provides “for suspension without first affording the
student due proces< of law." (Emphasis supplied.) However, the
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Although not xmp&sgmg upon the Ohio school admin-

istrators any particular disciplinary procedures and leav-
ing them “free to adopt regulations providing for fair
procedures which are consonant with the educational
goals of their schools and reflective of the eharacteristics
of their school and locality,” the District Court declared
that there were “minimum requirements of notice and
hearing prior to suspengion, except in emergency situa-
tions.” In explication, the court stated that relevant
case authority would: (1) permit “immediate removal
of a student whose conduct disrupts the academic at-
mosphere of the school. endangers fellow students, teach-
ers or school officials. or damages property”; (2) require
notice of suspension proceedings to be sent to the stu-
aonts’ parents within 24 hours of the decision to conduct
them: and (3) require a hearing to be held, with the stu.
dent present, within 72 hours of his removal. Finally,
the court stated that, with respeet to the nature of the
hearing, the relevant eases required that statements in
support of the charge be produced, that the student and
cthers be permitted to make statements in defense or
mitigation, and that the school need not permit attend-
ance by counsel,

The defendant school administrators have appealed
the three-judge court’s decision. Because the order below
granted plaintifis’ request for an injuncetion—ordering de-
fendants to expunge their records—this Court has juris-
diction of the appeal pursuant to 28 U. 8. . § 1253,
We affirm.

II

At the outset, appellants contend that Lecause there is

language of the judgment must be read in light of the language in
the opinion which expressly contemplates that under some eircum-
stances students may properly be removed from school before a
hearing ix held, so long as the hearing follows promptly.
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no constitutional right to an education at publie expense,
the Due Process (Clause does not protect against ex-
pulsions from the public school system. This position
misconecives the nature of the issue and is refuted by
prior deeisions. The Fourteenth Amendment forbids
the State to deprive any person of life. liberty or property
without due process of law. Protected interests in prop-
erty are normally “not created by the Constitution.
Rather, thev are ereated and their dimensions are defined”
by an independent source such as state statutes or rules
entitling the citizen to certain benefits. Board of Re-
gents v, Roth 408 U, 8, 564, 577 (1072).

Accordingly. a state employec who under state law,
or rules promulgated by state officials, has a legitimate
claim of entitiement to continued employment absent
sufficient cause for discharge may demand the procedural
protoctions of due process. Connell v. Higginbotham,
403 U. 8. 207 (1971): Weiman v. Upde,raff, 344 U, 8.
183, 191-192 (1952); Arnett v. Kenne " , 416 U. S. 134
(1974), 164 (PoweLL, J., concurring); 171 (WHitE, J..
concurring and dissenting). So may welfare recipients
who have statutory rights to welfare as long as they
maintain the speeified qualifications. Goldberg v. Kelly,
397 U. 8. 254 (1070). Morrissey v. Brewer, 408 U. 8. 471
(1972). applied the limitations of the Due Process Clause
to governmental decisions to revoke parole, although a
parolee has no constitutional right to that status. In
like vein was Wolff v. MeDonald, 418 T, K, 330 (1074).
where the procedural nroteetions of the Due Process
Clause were triggered by offieial eancellation of a pris-
oner's gomd-time erodits accumulated under state law,
although those bencfits were not mandated by ‘the
Constitution.

Here, on the basis of state law, appellees plainly had
legitimate claims of entitlement to a public education.
Ohio Rev. Code §§ 331348 and 3313.64 direct local au-

*
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thorities to provide a free edueation to all residents he-
tween six and 21 vears of age, and a compuisory attend-
anee law requires attendanee for a school vear of not ess
than 32 weeks, Ohio Rev, Code $3321.04. It is true
that §3313.66 of the code permits school prineipals to
suspend students for up to two weeks: but suspensions
may not he imposed without any grounds whatsoever.
Al of the schools had their own rules specifving the
gronnds for expulsion or suspension,  Having chosen to
extend the right to an edueation to people of appellees’
class generally. Ohio may not withdraw that right on
grotnds of misconduct absent fundamentally fair pro-
eeddures to determine whether the misconduet has oc-
curred.  Arnett v. Kennedy, supra, at 164 (PoweLL, J.,
coneurring): 171 ¢ WrriTr, J., coneurring and dissenting) ;
206 ( Marsuat, J.. dissenting).

Although Ohio may not he constitutionally obligated
to establish and maintain a public school system, it has
nevertheless done so and has required its children to at-
tend. Those voung people do not “shed their consti-
tutional rights” at the sechoothouse door. Tinker v,
Des Moines Community School District, 303 U7 S, 503,
ot (196, “The Fourteenth Amendmeont, as now ap-
plied to the States, proteets the citizen against the State
it<elf and all of ite ereatures . . | Boards of Edueation not
excepted,”  West Virginia v. Barnette, 319 U, 8, 624, 637
(1943). The authority possessed by the State to pre-
seribe and enforee standards of conduet in its schools, al-
though concededly very broad, must be exercised con-
sistently with constitutional safeguards. Among other
things. the State is constrained to recogrize a student’s
legitimate entitlement to a public education as a property
interest which is protected by the Due Process (lause
and which may rot be taken away for misconduet with-
out adherence to the minimum procedures required by
that clause.

11
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The Due Process Clause also forbids arbitrary depriva-
tions of liberty.  “Where a person'’s good hame, repu-
tation, honor, or integrity is at stake beeause of what the
governiment is doing te hine” the minimal requirements
of the clause must he satisfied. Wisconsin v. Constan-
tincau, 400 U. 8, 433, 437 (1971); Board of Regents v.
Roth, supra, at 573. School authoritics here suspended
appellees from school for periods of up to 10 days hased
on charges of misconduet.  If sustained and recorded.
those charges eould serionsly damage the students’ stand-
ing with their fellow pupiis and their teachers as well as
interfere with later opportunities for higher edueation and
emplovment.”  ft is apparent that the elaimed right of
the State to determine unilaterally and without process
whether that miseonduet hax ocenrved immediately col-
lides with the requirements of the Constitution.

T Amiei Curtae, Children's Defense Fund of the Washington Re-
seareh Project. Ine. and the American Frionds Serviee Committee
assert in their brief that four of 12 rapdomly selected Ohio
colleges specifienlly inquire of the high school of every apnlieant for
admission whether the applieant has ever been suspended. Amici
alvo contend  thot many employers pequest similar  information,

Congress hax recently enaeted legislation limiting aceess to infor-
mation contained in the filex of a school receiving federal funds.
Education Amendments of 1974, ' 1,. 903-380, §513. That section
would preclude relesse of “verified repotte of serious or reeurrent
behavier patterns” to emplovers without written consent of the
student’s patent<. While §513 (W) (1 (B) permits pelenee of such
information to “other cehools | in which the <tudent intends to
enroll.” it does <o oniv upon condinen that the parent be adviced
of the rebase of the informeation aml be given an opportunity at 2
heaving to ehallenge the contens of the ifornedon to inanre against
meusion of innecurate or misleading information.  The <tatute does
ot expressy state whether the poarem san enntest the underiving
tuesis for o suspension, the faer of which i< contaed i the stiudent’s
schonol reeord,
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Appellants proceed to argue that even if there is a
right to a public education protected by the Due Proeess
Clause generally. the clause comes into play only when
the State subjects a student to a “severe detriment or
grievous loss.” The loss of 10 days, it is said, is neither
severe nor grievous and the Due Process Clause is there-
fore of no relevance. Appellee’s argument is again re-
futed by our prior decisions; for in determining “whether
due process requirements apply in the first place, we must
look not to the ‘weight’ but to the nature of the interest
at stake.” Board of Regents v. Roth, supra, at 570-571.
Appellees were excluded from school only temporarily, it
is true, but the length and consequent severity of a depri-
vation, while another factor to weigh in determining the
appropriate form of hearing, “is not decisive of the basic
right” to a hearing of some kind. Fuentes v. Shevin, 407
U. 8. 67. 86 (1972). The Court’s view has been that as
long as a property deprivation is not de minimis, its grav-
ity is irrelevant to the question whether account must be
taken of the Due Process Clause. Sniadach v. Family Fi-
nance Corp., 395 U, S, 337, 342 (Harlan, J., concurring) ;
Boddie v, Connecticut, 401 U, 8, 371, 378-379; Board of
Regents v, Roth, supra, p. 570 n. 8. A 10-day suspension
from school is not de minimis in our view and may not be
imposed in complete disregard of the Due Process (‘lause.

A short suspension is of course a far milder deprivation
than expulsion. But, “education is perhaps the most
important  funetion of state and loeal governments.”
Brown v. Board of Education, 347 U. S. 483, 493 (1054),
and the total exclusion from the educational process for
more than a trivial period, and certainly if the suspension
is for 10 days. is a serious event in the life of the sus.
pended child. Neither the property interest in educa-
tional benefits temporarily denied nor the liberty interest

13
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in reputation, which is also implicated, is so insubstantial
that suspensions may constitutionally be imposed by any
procedure the school chooses, no matter how arbitrary.’

* Since the landmurk decision of the Court of Appeals for the
Fifth Circuit in Diron v. Alabama State Board of Education, 204
F.2d 150 (CAB), vert. denied, 368 UL & 830 (1961). the lower foderal
courts have umtormly held the Due Process Clause applicable to de-
eixions made by tax supported edueational institutions to remove a
stident from the institution long enough for the removal to he
classified as an expulsion.  Hagopian x. Knowlton, 470 ¥, 2d 201, 211
(CA2 1970): Wasson v. Trowbridge, 382 F. 2d 807, 812 (CA2 1967):
Esteban . Central Missouri State College. 415 F. 2d 1077,
108 (CAN 1969),  cert, denied, 398 U, 8 985 (1970):
Vought v. Van Buren Public Schools, 308 ¥, Supp. 1388 (ED Mich.
1960) ;. Whitfield v. Simpson. 312 F. Supp. 889 (ED IIl. 1870):
Ficlder v. Board of Education of School District of Winnebago, Neb.,
346 F. Supp. 722, 729 (Neb. 1972); De Jesus v. Perberthy, 344 F.
Supp. 70. 74 (Conn. 1972); Seglin v. Keufman, 205 F. Supp. 978,
804 (WD Wiz, 1068), aff'd, 418 F. 2d 163 (CA7 1969): Stricklin v.
Regents of University of Wisconsin, 207 F. Supp. 416, 420 (WD Wia.
1969), appeal dismissed, 420 F. 2d 1257 (CA7 1970); Buck v. Carter,
308 F. Supp. 1246 (WD Wis. 1970); General Order on Judicial
Standards of Procedure and Substance in Review of Student Disci-
pline in Tax Supported Institutions of Higher Edueation, 45 F. R. D.
133, 147-148 (WD Mo. 1968), en bane. The lower courts have been
less uniform, however, on the question wnether removal from school
for srome shorter period may ever be so trivial a deprivation as to
require no process, and, if s0, how short the removal must be to
qualify. Circuit courts have held or assumed the Due Process
Clause appiicable to long suspensione, Pervis v. LaMargue Ind.
School District, 468 F. 2d 1054 (CAS 1972), to indefinite suspensions,
Sullivan v. Houston Independent School District, 475 F. 2d 1071
(CASY, cort, denied, 414 T 8 B2 (1973), the wddition of a 30-day
stispetisiont to a Mday suspension, Williams v, Dade County Sehool
Board, 331 F. 20 200 (CA5 1971), to a 10-day suspension, Black Stwe-
dents of North Fort Myers Jr.-Sr, High School v, Williams, 470 ¥, 2d
Wi (CAD 19720, 1o “mild"” suspensions, Farrell v, Jocl, $37 F. 2d 160
(CA2 1971 and Tate v, Board of Education, 453 F. X1 975 (CAN
1972), and to a three-day suspension, Sherley v. Northeast Ind. Sehool
District. Berar County, Teras, 462 F. 2d 960, 967 n. 4 (CA5 1972):
and inapplicable to o seven-day suspension, Linwood v, Peoria, 463 F.

Q 1‘1
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“Once it is determined that due process applies, the
question remains what process is due.” Morrissey v.
Brewer, supra, at 481, We turn to that question, fully
realizing as our cases regularly do that the interpretation
and application of the Due Process Clause are intensely
practical matters and that “the very nature of due process
negates any concept of inflexible procedures universally
applicable to every imaginable situation.” Cafeteria
Warkers v, McElroy, 367 U. 8. 886, 805 (1961). We are
also mindful of our own admonition that

“Judicial interposition in the operation of the public

20 T3 (CATY, cort. denied, K00 U, S, 1027 (1972), a three-day suspen-
stonz, Dann v, Tyler, 460 F. 2d 137 (CAS5 1972), to & suspension for
“nut more than a fow davs” Yurran v, West Baton Rouge Parish
Sehod Board, 452 K. X1 438 (CAS 1473), and 1o all suspensions no
matter how short; Black Coalition v. Partiand Schaal District No. 1,
AnE FL 20 340 (OB 19730, The federnd distriet courts have held the
Due Process Clause applicable to an interi suspension pending expul-
sion proceedings in Stricklin v. Regents of University of Wisconsin,
supra. and Buck v. Carter, supra, to a 10-day suspension, Banks v.
Board of Public Instruction of Dade County, 314 F. Supp. 285 (8D
Fla, 1070, vaeated, 401 U X088 (1971) /for entry of a fresh deeree
o that a timely appeal might be taken to the Court of Appeuls), aff'd,
850 F.2d 1103 (CAS 1971). to suspensions of under five dayvs, Vel v,
Bourd of Education, 354 F.Supp. 502 (N. H. 1973), aned to ull suspen-
<iotie, Mills v, Board of Education. 338 F. Supp. 866 (D, C. 1972), and
teivns v, Poe, 346 F. Supp. 202 (WDNC 1972): and imapplicable to
stspensions of 25 days, Hernandez v. School Distriet Number One,
Denver, Colorado, 315 F. Supp. 288 (Colo. 1970), to suspensions
of 10 days, Baker v. Downey City Board of Education, 307 F. Supp.
517 (CD Cal. 1969), and to suspensions of eight days, Hatter v.
Los Angeles City High School District, 310 F. Supp. 1309 (Cal.
1070), rev'd on other grounds, 452 F. 2d 673 (CA9 1971). In the
cases holding no process necessary in connection with short suspen-
sions, it is not always clear whether the court viewed the Due
Process Clause a: inmapplicable, or simply felt that the process
received was “due” even in the absence of some kind of hearing
procedure.
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school system of the Nation raises problems requir-
ing eare and restraint. . . . By and large, public
education in our Nation is committed to the control
of state and local authorities.” Epperson v. Arkan-
sas, 303 U. S. 97, 104.

There are certain benech marks to guide us, however.
Mullane v. Central :fanover Trust Co., 339 U. S. 306
(1950). a case often invoked by later opinious, said that
“many controversies have raged about the eryptic and
abstract words of the Due Process Clause but there can
be no doubt that at a minimum they require that depri-
vation of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing appro-
priate to the nature of the case.” Id., at 313. “[T]lhe
fundamental requisite of due process of law is the oppor-
tunity to be heard,” Grannis v. Ordean, 234 U. S. 385,
394 (1914). a right that “has little reality or worth unless
one is informed that the matter is pending and can choose
for himself whether to . .. contest.” Mullare v. Central
Hanover Trust Co., supra, at 314. Armstrong v. Manzo,
380 U. 8. 543, 550 (1063): Anti-Fascist Commitice v.
McGrath, 341 U. 8. 123, 168-169 (1951) (Frankfurter,
J., concurring). At the very minimum, therefore, stu-
dents facing suspension and the consequent interference
with a protected property interest must be given some
kind of notice and afforded some kind of hearing. “Par-
ties whose rights are to be affected are entitled to be
heard; and in order that they may enjoy that right they
must first be notified.” Baldwin v. Hale, 68 U. S. 223,
233 (18863).

It also appears from our eases that the timing and
content of the notice and the nature of the hearing will
depend on appropriate accommodation of the competing
interests involved. Cafeteria Workers v. McElroy, supra,
at 895; Morrissey v. Brewer, supra, at 481. The stu-
dent's interest is to avoid unfair or mistaken exclusion

16
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from the educational process, with all of its unfortunate
consequences. The Due Process Clause will not shield
him fromn suspensions properly imposed. but it disserves
both his interest and the interest of the State if his sus-
pension is in fact unwarranted. The concern would be
mostly academie if the disciplinary process were a totally
acceurate, unerring process, never mistaken and never
unfair. Unfortunately, that is not the case, and no one
suggests that it is. Disciplinarians, although proceeding
in utmost good faith, frequently act on the reports and
advice of others; and the controlling facts and the nature
of the conduct under challenge are often disputed. The
risk of error is not at all trivial, and it should be guarded
against if that may be done without prohibitive cost or
interference with the educational process.

The difficulty is that our schools are vast and complex.
Some modicum of discipline and order is essential if the
eduecational function is to be performed. Events calling
for discipline are frequent oceurrences and sometimes re-
quire immediate, effective action. Suspension is consid-
ered not only to be a necessary tool to maintain order
but a valuable educational device. The prospect of im-
posing claborate hearing requirements in every suspension
case is viewed with great concern, and many school au-
thorities may well prefer the untranuneled power to act
unilaterally, unhampered by rules about notice and hear-
ing. But it would be a strange disciplinary sys‘em in an
educational institution if no communication was scught
by the disciplinarian with the student in an effort to in-
form him of his defaleation and to let him tell his side of
the story in order to make sure that an injustice is not
done. “|Flairness can rarely be obtained by secret, one-
sicded determination of the faets decisive of rights. . . .
Secrecy is not congenial to truth-seeking and self-
rightecousness gives too slender an assurance of rightness.
No better instrument has been devised for arriving at

17
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truth than to give a person in jeopardy of serious loss
notice of the case against him and opportunity to meet
w." Anti-Fascist Committee v, McGrath, supra, at 170-
172 (Frankfurter, J.. coneurring).”

We do not believe that school authorities must be
totally free from notice and hearing requirements if their
schools are to operate with acceptable efficiency. Stu-
dents facing temporary suspension have interests qualify-
ing for protection of the Due Process Clause, and due
process requires, in connection with a suspension of 10
days or less, that the student be given orel or written
notice of the charges against him and, if he denies them.

* The facts involved in this ease illustrate the point. Betiy Crome
wits stspended for conduet which did not o-cur on school grounds,
and for which mass arrests were made—hardly guarantyving eareful
individualized factfinding by the police or "y the school principal.
She claims to have been involved in no misconduct. However, she
wits suspended for 10 days without ever being told what she was
accused of doing ar being given an opportunity to explain her pres-
ence among thore arrested.  Similarly, Dwight Lopez was suxpended.
wlong with many othery, in connection with a dicturbance in the
lunchroom.  Lopez says he was not ope of those in the lunchroom
who was invalved. However, he was pever told the basis for the
principal’s belief thut he wax involved, nor wa- he ever given an
opportimity to explain hix presence in the lunchroom. The ~chool
principals whe suspended Crome and Lopez mav have heen correet
on the merits, but it is inconsistent with the Due Proeess Chue to
have made the decision that miseonduct had oceurred without at
some meaningful time giving Crome or Lopez an opportunity to
persuade the prineipals otherwise,

We recognize that both suspensions were imposed during a time
of zreat diffieulty: for the =chool udminixtrations involved. At least
in Lopez’ vase there may bave been an immediate need to send home
evervone in the lunchroom in order to preserve school arder and
property: and the administrative burden of providing 75 “hearings"
of any kind i« considerable. However, neither factor justifies a
disciplinary suspension without at any time gathering facts relating
ta Lopez specifieally, confronting him with them, and giving him an
opportunity {o explain,

18
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an explanation of the evidence the authorities have and
an opportunity to present his side of the story. The
clause requires at least these rudimentary precautions
* against unfair or mistaken findings of misconduct and
arbitrary exclusion from school.™
There need be no delay between the time “notice” is
given and the time of the hearing. In the great majority
of ecases the disciplinarian may informally discuss the
alleged misconduct with the student minutes after it has
occurred. We hold only that. in being given an oppor-
tunity to explain his version of the facts at this discus-
sion, the student first be told what he is accused of doing
and what the basis of the accusation is. Lower courts
which have addressed the question of the nature of the
procedures required in short suspension cases have
reached the same conelusion. Tate v. Board of Educa-
tion, supra, at 979: Vail v. Board of Education, supra, at
603. Since the hearing may occur almost immediately
following the misconduet, it follows that as a general rule
notice and hearing should preeede removal of the student
from school. We agree with the Distriet C'ourt, however,
that there are recurring situations in whieh prior notice
and hearing cannot be insisted upon. Students whose

 Appellants point to the faet that some process i< provided under
Ohio law by way of judicial review. Ohio Rev. Code §2501.086.
Appellants do not cite any cise in which this general administrative
teview statute his been used to appeal from a disciplinary decision
by a schoo! offieml. If it he assumed that it could be so used. it ix
for two reasons insufficient to save imadequate procedures at the
schoal level,  First, although new proof may be offered in a § 2501.00
proceeding, Shaker Coventry Corp. v. Shaker Heights, 176 N, E. 2d
332, the proceeding is not de noro. In re Locke, 204 N. E. 2d 230.
Thus the decision by the school—even if made upon inadequate pro-
vedures——ix entitled to weight in the court proceeding. Second, with-
out a demunstration to the contrary, we must assume that delay will
attend any § 250106 proceeding, that the suspension will not be
staved pending hearing, and that the student meanwhile will irrepu-
rably lose his educational benefits.

ERIC 19




presence poses a continuing danger to persons or property
or an ongoing threat of disrupting the academie process
may be immediately removed from school. In such cases,
the necessary notice and rudiinentary hearing should fol-
low as soon as practicable, as the District Court indicated.

In holding as we do, we do not believe that we have
imposed procedures on school disciplinarians which are
inappropriate in a classroom setting. Instead we have
imposed requirements which are, if anything, less than
a fair-minded school principal would impose upon him-
self in order to avoid unfair suspensions. Indeed, accord-
ing to the testimony of the principal of Marion-Franklin
High School, that school had an informal procedure,
remarkably similar to that which we now require, appli-
cable to suspensions generally but which was not fol-
lowed in this case. Similarly, according to the most
recent memorandum applicable to the entire CPSS, see
n. 1, supre, school principals in the CPSS are now
required by local rule to provide at least as much as the
constitutional minimum which we have described.

We stop sb-rt of constru:ng the Due Process Clause
to require, rountrywide, that hearings in connection with
short suspensions must affora the student the opportunity
to secure counsel, to confront «.nd cross-examine witnesses
supporting the charge or to call his own witnesses to
verify his version of the incident. Brief disciplinary
suspensions are almost countless. To impose in each
such case even truncated trial type procedures might well
overwhelm administrative facilities in many places and,
by diverting resources. cost more than it would save in ed-
ucational effectiveness. Moreover, further formalizing
the suspension process and escalating its formality and
adversary nature may not only make it too ecostly as a
regular disciplinary tool but also destroy its effectiveness
as part of the teaching process.

On the other hand, requiring cffective notice and in-
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formal hearing permitting the student to give his version
of the events will provide a meaningful hedge against
erroneous action. At least the disciplinarian will be
tlerted to the existence of disputes about facts and argu-
ments about cause and cffect. He may then determine
himself to summon the accuser, permit cross-examination
and allow the student to present his own witnesses. In
more difficult cases, he may permit counsel. In any
event, his discretion will be more informed and we think
the risk of error substantially reduced.

Requiring that there be at least an informal give-and-
take hetween student and disciplinarian, preferably prior
to the suspension, will add little to the factfinding func-
tion where the diseiplinarian has himself witnessed the
conduct forming the basis for the charge. But things
ar~ not always as they seem to be, and the student will at
least have the opportuniiy to characterize his conduct
and put it in what he deems the proper context,

We should also make it clear that we have addressed
ourselves solely to the short suspension, not exceeding
10 days. Longer suspensions or expulsions for the re-
mainder of the school term, or permanently, may require
more formal procedures. Nor do we put aside the possi-
bility that in unusual situations, although involving only
a short suspension, something more than the rudimentary
proerdures will be required.

Iv

The District Court found each of the suspensions in-
volved here to have occurred without a hearing, either
before or after the suspension. and that each suspension
was therefore invalid and the statute unconstitutional
insofar as it permits such suspensions without notice or
hearing.  Accordingly, the judgment is

Affirmed.
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SUPREME COURT OF THE UNITED STATES

No. 73-898

Norval Goss et al, Appel-)On Appeal from the United

lants, States Distriet Court for
v the Southern District of
Eileen Lopez et al. Ohio.

[January 22, 1975}

M. Justicr PoweLly, with whom THE CHIEF JUSTICE.
Mg, Justice BrackMmuN, and Mg, JusTicE REHNQUIST
join, dissenting,

The Court today invalidates an Ohio statute that per-
mits student suspensions from school without a hearing
“for not more than ten days.”* The decision unneces-
sarily opens avenues for judicial intervention in the
operation of our public schools that may affect adversely
the quality of education. The Court holds for the first
time that the federal courts, rather than educational
officials and state legislatures, have the authority to
determine the rules applicable to routine classroom disei-
pline of children and teenagers in the public schools. It
justifies this unprecedented intrusion into the process of
elementary and secondary education by identifying a
new constitutional right: the right of a student not to
be suspended for as mueh as a single day without notice
and a due process hearing either before or promptly fol-
lowing the suspension.?

t The Ohio Statute, § 3313.66 of the Ohio Rev. Code, actually ix a
limitation on the time-honored practice of school authorities de-
termining themselves the appropriate duration of suspensions, The
statute allows the :uperintendent or principal of a public schosl to
suspend a pupil “for ot more than ten days . . " (italies supplied) ;
and requires notification of the parent or guardian in writing within
24 hours of any suspension.

2 Kection 3313.66 ulxo provides authority for the expulsion of pupile,
but requirex u hearing thereon by the scheol board upon request of

22
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The Court’s decision rests on the premise that, under
Ohio law, education is a property interest protected by
the Fourteenth Amendment’s Due Process Clause and
therefore that any suspension requires notice and a hear-
ing.' In my view, a student’s interest in education is
not infringed by a suspension within the limited period
prescribed by Ohio law. Moreover, to the extent that
there may be some arguable infringement, it is too specu-
lative, transitory and insubstantial to justify imposition
of a constitutional rule.

I

Although we held in San Antonio Independent School
Dist. v. Rodriquez, 411 U. 8. 1, 35 (1973), that education
is not a right protected by the Constitution, Ohio has
elected by statute to provide free education for all youths
age six to 21, Ohio Rev. Code §§ 3313.48, 3313.64, with
children under 18 years of age being compelled to attend
school. Id., at § 3321.01 et seq. State law. therefore,
extends the right of free public school education to Ohio
students in accordance with the education laws of that
State. The right or entitlement to education so created
is protected in a proper case by the Due Process Clause.
See, e. g., Board of Regents v. Roth, 408 U. 8. 564 (1972);
Arnett v. Kennedy, 416 U. 8. 134, 164 (1974) (PowEeLy,
J., concurring). In my view, this is not such a ease,

In identifying property interests subject to due process

a parent or giardian. The rights of pupils expelled are not involved
in this ease, which concerns only the limited dizeretion of school
authorities to suspend for not more than 10 daye,  Expulsion, usually
resulting at least in lose of a #chool vear or semester, iv an incom-
parably more serious matter than the brief suspension, traditionally
used a2 the principal sanetion for enforcing routine discipline. The
Ohio statute recognizes this distinetion,

$The Court speaks of “exclusion ‘rom the educational process
for mare than a trivial period . . . " ante, at 10, but it opinion makes
clear that oven one day's suspension invokes the constitutional proce-

dure mandated today.




protections, the Court’s past opinions make clear that
these interests “are created and their dimensions are
defined by existing rules and understandings that stem
from an independent source such as state law.” Board
of Regents v. Roth, supra, 408 U. 8., at 577 (emphasis
supplied). The Ohio statute that creates the right to a
“free” education also explicitly authorizes a principal to
suspend a student for up to 10 days. Ohio Rev. Stat.
§§ 3313.48, 3313.64. 3313.66. Thus the very legislation
which “defines” the “dimension” of the student’s entitle-
ment, while providing a right to education generally, does
not cstablish this right free of discipline imposed in ac-
cord with Ohio law. Rather, the right is encompassed
in the entire package of statutory provisions governing
education in QOhio—of which the power to suspend is one.

The Court thus disregards the basic structure of Ohio
law in posturing this case as if Ohio had conferred an
unqualified right to edueation, thereby compelling the
school authorities to conform to due process procedures
in imposing the most routine discipline.’

¢The Court apparently reads into Ohio law by implieation a
qualification that suspensions may he imposed only for “cause,”
thereby nanalogizing this case to the Civil Service laws considered
in Arnett v. Kennedy, supra. To be sure, one may assume that
pupils are not suspended at the whim or caprice of the school
official, and the statute does provide for notice of the suspension
with the “reasone therefor.” But the same statute draws a sharp
distinetion between suspension and the far more drastie sanetion
of expulsion. A hearing is required only for the latter. To follow
the Court’s analysis, one must conclude that the legislature never-
theless intended—without saying so—that suspension also is of such
consequence that it may be imposed only for causes which ean be
justified at a hearing. The unsoundness of reading this sort of
requirement into the statute is apparent from a comparison with
Arnett. In that case, Congress expressly provided that nonproba-
tionary federal employees should be discharged only for “cause.”
This requirement reflected congressional recognition of the serious-




But however one may define the entitlement to educa-
tion provided by Ohio law. I would conclude that a depri-
vation of not more than 10 days' suspension from school,
imposed as a routine disciplinary measure, does not as-
sume constitutional dimensions. Contrary to the Court’s
assertion, our cases support rather than “refute” appel-
lant's argument that “the Due Process Clause . . . comes
into play only when the State subjeets a student to a
‘severe detriment or a gricvous loss.’ "  Ante, at 10. Re-
cently, the Court reiterated precisely this standard for
analyzing due process claims:

“Whetlier any procedural protections are due
depends on the extent to which an individual will
be ‘condemned to suffer grievous loss.’ Joint Anti-
Fascist Refugee Committee v. McGrath, 341 U. 8.
123, 168 (1951 « Frankfurter, J., coneurring). quoted
in Goldbery v. Kelly, 307 U, S. 254, 263 (1970).”
Morrissey v. Brewer, 408 U, 8. 471, 481 (1972)
(emphasis supplied).

In Morrissey we applied that standard to require due
process procedures for parole revocation on the ground
that revoeation “inflicts a ‘grievous loss™ on the parolee
ated often on others,™  Id., at 482, See also Board of
Regents vy, Roth, supra, 408 U, 8., at 3738 (“seriously dam-
agre” reputation aned standing); Bell v. Burson, 402 U, S,
M35, 339 (1971 C‘important interests of the licensees™)
Boddie v, Connecticul, 401 U, S, 371, 370 (1971) (“‘sig-

nificant property interest™).”

ness of discharging such employees. There simply is no analogy
hetween terminativn of nonprobationary emplovment of a  civil
service employee and the suspension of a public school pupil for
not more than 10 days. Even if the Court is correet in implying
some concept of justifiable cause in the Ohio procedure, it could
hardly be stretched to the constitutional proportions found present
in Arnett.

3 Indeed, the Court itself quotes from i portion of Justice Frank-

e
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The Ohio suspension stattite allows no seriouts or sig-
nificant infringemnent of edueation. It authorizex only a
maximun suspension of eight school days, less than 50 of
the nortal 180-day school vear.  Absences of such limited
duration wil! rarely affeet a pupil's opportunity to learn
or his scholastic performance. Indeed, the record in this
case reflects no cdueational injury to appellees. Each
completed the semester in which the suspension oc-
curred and performed at least as well as he or she
had in previous vears." Despite the Court's unsupported
speculation that a suspended student could be “seriously
damaged” (ante, at 9), there is no factual showing
of any such damage to appellees.

The Court also relics on a pereeived deprivation of
“liherty” resulting from any suspension, arguing—again
without factual support in the record pertaining to
these appellees—that a suspension harms a student’s
reputation. In view of the Court's deecision in
Board of Regentz v, Roth, supra, 1 would have
thonght that this argument was plainly untenable.
Underscoring the need for “serious damage” to reputa-
tion, tbe Roth Court held that a nontenured teacher who
is not -: hired by a public university could not claim to

furter's concurrence in Joint Anti-Foseist Refugee Committee v.
McGrath. supra. which explicitly refers to “a person in joopardy of
gerions tosg.” 341 UL R, at 172 e ante, at 14 (emphaxis supplied).

Nor i< the “de minimis" standurd referred to by the Conrt reles
vant in this ease. That standard was first stated by Justice
Harlan in 1 coneurring opinion in Seiedach v. Family Finance Corp.,
305 U, R8T, 342 (1969). and then quoted in a footnote to the
Court's opinion in Fuentes v, Sherin, 407 U869, 90, n, 21 (1972),
Both Swiadach and Fuentes, however, involved resolution of property
disputes between two private parties claiming an interest in the same
property.  Neither cise pertained to an interest conferred by the
State.

» Appendis, at 163-171 (textimony of Norval Goss, Director of
Pupil Perzomnel). See opinion of the three-judge court, Jurisdice-
tional Statement, at 42, 44,
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suffer sufficient reputational injury to require constitu-
tional protections.” Surely a brief suspension is of less
serious consequence to the reputation of a teenage

student.
II

In prior decisions, this Court has explicitly recognized
that school authorities must have broad discretionary au-
thority in the daily operation of public schools. This
includes wide latitude with respect to maintaining disci-
pline and good order. Addressing this point specifically.
the Court stated in Tinker v. Des Moines School Dist.,
303 U, 8. 503, 507 (1969):

“{T lhe Court has repeatedly emphasized the need
for affirming the comprehensive authority of the
States and of school officials, consistent with funda-
mental constitutional safeguards, to prescribe and
control eonduet 1y the schools.” *

Such an approach properly recognizes the unique nature
of publie edueatic:: and the correspondingly limited role
of the judiciary in its supervision. In Epperson v. Ar-
kansas, 393 U. 8, 07, 104 (1068), the Court stated:

“By and large. public education in our Nation is
committed to the control of state and loeal authori-
ties. Courts do not and cannot intervene in the
resolution of conflicts which arise in the daily opera-~

? Nee also Wisconsin v, Constinean, 10 U. S, 433, 437 (1971, quot-
ing the “grievous loss" standard first articulated in Joint Anti-Fascint
Committee v, Me(irath, supra.

¢ In dissent on the First Amendment issue, Mr. Justice Harlan
recognized the Court’s basic agreement on the limited role of the
judiciary in . verseeing school disciplinary deecisions:

“I am reluetant to believe that there is any disagreement bhetween
the majority and myself on the proposition that school officials
should be accorded the widest authority in maintaining discipline
and gowd order in their institutions.”  [d., at 520,
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tion of school systems and which do not directly and
sharply implicate basie constitutional values.”

The Court today turns its back on these precedents.
It can hardly seriously be claimed that a school prinei-~
pal’s decision to suspend a pupil for a single day would
“directly and sharply implicate basic constitutional
values.” Epperson, supra.

Moreover, the Court ignores the experience of man-
kind, as well as the long history of our law, recognizing
that there are differences which must be accommodated in
determining the rights and duties of children as com-
pared with those of adults. Examples of this distinction
abound in our law: in contracts, in torts, in criminal
law and procedure, in criminal sanctions and rehabilita-
tion. and in the right to vote and to hold office. Until
today. and except in the special context of the First
Amendment issue in Tinker, the educational rights of
children and tecnagers in the elementary and secondary
schools have not been analogized to the rights of adults
or to those accorded college students, Even with respect
to the First Amendment, the rights of children have not
been regarded as “coextensive with those of adults.”
MR. JusTicE STEWART, concurring in Tinker, supra, at 515.

A

I turn now to some of the considerations which sup-
port the Court’s former view regarding the comprehen-
sive authority of the States and school officials “to pre-
seribe and control conduct in the schools.” Tinker,
supre. at 507. Unlike the divergent and even sharp
conflict of interests usually present where due process
rights are asserted, the interests here implicated—of the
State through its schools and of the pupils—are essen-

tially congruent.
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The State’s interest. broadly put, is in the proper func-
tioning of its public school system for the benefit of all
pupils and the public generally. Few rulings would
interfere more extensively in the daily functioning of
schools than subjecting routine discipline to the
formalities and judicial oversight of due process. Sus-
pensions are one of the traditional means—ranging from
keeping a student after class to permanent expulsion—
used to maintain diseipline in the schools. It is common
knowledge that maintaining order and reasonable de-
corum in school buildings and classrooms is a major
edueational problem, and one which has increased sig-
nificantly in magnitude in recent years” Often the
teacher, in protecting the rights of other children to an
education (if not his or their safety), is compelled to rely
on the power to suspend.

The facts set forth in the margin ** leave little room for
doubt as to the magnitude of the disciplinary problem in

# Ko generally 8. Bailey, Disruption in Urban Secondary Schools
(1970), which summarizes some ot the recent surveys on school
disruption. A Svracuse Univervity studv. for example, found that
85¢% of the schaols responding reported some type of significant dis-

ruption in the years 1967-1970,

16 An amicus brief filed by the Children’s Defense Fund states that
at least 10¢: of the junior and senior high ~chool students in the
States sampled were suspended one or more times in the 1972-1973
school vear. The data on which this conelusion rests were obtainad
from an extensive survey prepared by the Office for Civil Rights of
the Department of Henlth, Edueation, and Welfare. The Children's
Defense Fund reviewed the suspension data for five Stater—Arkansas,
Marylund. New Jersey, Ohio, and South Carolina,

Likewise, an amicus brief submitted by several =chool asscociations
in Ohio indicates that the number of suspensions is significant: in
1072-1073. 4,054 students out of a school enroliment of 81,007 were
suspended in Cincinnati: 7,352 of 57.000 students were suspended in
Akron: and 14598 of 142,053 students were suspended in Cleveland.
See also the Office of Civil Rights Survey, supra, finding that ap-
proximately 20000 xtudents in New York City, 12,000 in Cleveland,
9000 in Miami, and 9,000 in Memphis were suspended at least onee
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the public schools, or as to the extent of reliance upon
the right to suspend. They also demonstrate that if
hearings were required for a substantial percentage of
short-term suspensions, school authorities would have
time to do little else.

. . B

The State's generalized interest in maintaining an
orderly school system is not incompatible with the indi-
vidual interest of the student. Education in any mean-
ingful sense includes the inculeation of an understanding
in each pupil of the necessity of rules and obedience
thereto. This understanding is no less important than
learning to read and write, One who does not compre-
hend the meaning and necessity of discipline is handi-
capped not merely in his education but throughout his
subsequent life. In an age when the home and church
play a diminishing role in shaping the character and value
judgments of the young, a hcavier responsibility falls
upon the schools. When an immature student merits
censure for his conduct, he is rendered a disservice if ap-
propriate sanctions are not applied or if procedures for
their application are so formalized as to invite a challenge
to the teacher's authority **—an invitation which rebelli-
ous or even merely spirited teenagers are likely to accept.

The lesson of discipline is not merely a matter of the
student’s self-interest in the shaping of his own character
and personality; it provides an early understanding of
the relevance to the social compact of respect for the
rights of others. The classroom is the laboratory in
which this lesson of life is best learned. Mr. Justice
Black summed it up:

“School diseipline, like parental discipline, is an

during the 1972-1973 school year. Fven these figurex are probhably
<omewhat eonservative since some schools did not reply to the survey.
11 8ee generally J. Dobson, Dare to Discipline (1972).
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integral and important part of training our children
to be good citizens—to bhe better eitizens,”  Tinker,

supra, at 524 (dissenting opinion),

In assessing in constitutional terms the need to pro-
teet pupils from unfair minor discipline by school authori-
ties, the Court ignores the commonality of interest of the
State and pupils in the public school system. Rather,
it. thinks in traditional judieial terms of an adversary
situation. Teo be sure, there will be the oceasional pupil
innocent of any rule infringement who is mistakenly sus-
pended or whose infraction is too minor to justify suspen-
sion. But. while there is no evidenee indicating the fre-
quency of unjust suspensions, common sense suggests
that they will not be numerous in relation to the total
number, and that mistakes or injustices will usually be
righted by informal means,

C

One of the more disturbing aspects of today’s decision
is its indiseriminate reliance upon the judiciary, and the
adversary process, as the means of resolving many
of the most routine problems arising in the class-
room. In mandating duc process procedures the Court
misapprehends the reality of the normal teacher-
pupil relationship. There is an ongoing relationship,
one in which the teacher must oecupy many roles—edu-
cator, adviser, friend and, at” times, parent-substitute,’
It is rarely adversary in nature except with respect to the
chronically distuptive or insubordinate pupil whom the
teacher must he free to diseipline without frustrating
formalities.!

12 The role of the teacher in our sceicty historically has been an
honored and respected one, ronted in the experience of decadex that
has left for most of us warm memories of our teachers, espeeinlly
those of the formative years of primary and secondary edueation.

2 In this regard, the relationship between a student and teacher

21
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The Ohio statute, providing as it does for due notice
both to parents and the Board. is compatible with the
teacher-pupil relationship and the inforinal resolution of
mistaken diseiplinary action. We have relied for genera-
tions upon the experience, good faith and dedication of
those who sta<l our publie schouls,™ and ihe nonadversary
means of airing grievances that always have been avail-
able to pupils and their parents. One would have
thought before today's opinion that this informal method
of resolving differences was more compatible with the in-
terests of all concerned than resort to any constitution-

— i

i= manifestly different from that between a welfare administrator
and a recipient (see Goldberg v. Kelly, supra), a motor vehide de-
partment and o driver (see Bell v. Burson, supra), a debtor and o
creditor (see Sniadach v. Family Fivance Corp., supra; Fuentes v.
Shevin, supra: Mitehell v, Grant, 416 U. 8, 600 (1074)), a parole
oflicer and o parolee (see Morrissen v, Brewer, supra), or even an
emplover und an emplovee (see Arnett v. Kennedy, supra). In
muny of these noneduestion <ettings there is—for purposes of
thiv amlysts—a “faceless” administrator dealing with an equally
“faeeless” recipient of some form of government henefit or license;
in others, such as the garnishment and repossession eases, there
ix o confliet of interest relationship.  Our publie xchool system, how-
ever, ix premiced on the belief that teachers and pupils <hould not be
“faceless” to each other. Nor does the edueational relationsh.p
present a typical “confliet of interest.” Rather, the relationship
traditionally i marked by a coincidence of interests,

Yet the Court, relving on cuses stuch as Sniadach and Fuentes, ap-
parently views the dassroom of teenagers as comparable to the
competitive und adversary environment of the adult, commereial
world.

¥ A traditional factor in any due process amalysis is “the pro-
teetion implieit in the office of the funetionary whose conduet is
challenged . . . ." Joint Anti-Fascist Commitice v. McGrath,
supra, at 163 (Frankfurter, J., concurring). In the public school
setting there i a high degree of sueh protection sinee 2 teacher has
responsibility for, and @ commitment to, his pupils that i= abeent in
uther due process contexts,
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alized procedure, however blandly it may be defined by
the Court.

D

In my view, the constitutionalizing of routine class-
room decisions not only represents a significant and un-
wise extension of the Due Process (Clause; it also was
quite unnecessary in view of the safeguards prescribed
by the Ohio statute. This is demonstrable from a com-
parison of what the Court mandates as required by due
process with the proteetive procedures it finds constitu-
tionally insuflicient,

The Ohio statute, limiting suspensions to not more
than eight school days, requires written notice including
the “reasons therefor” to the student’'s parents and to
the Board of Education within 24 hours of any suspen-
sion. The Court only requires oral or written notice to
the pupil. with no notice heing required to the parents
or the Board of Fdueation. The mere fact of the statu-
tory requirement is a deterrent against arbitrary action
by the principal. The Board, usually cleeted by the
people and sensitive to eonstituent relations, may be
expeeted to identify a prineipal whose record of suspen-
sions merits inquirv. In any event, parents placed on
written notice mav exereise their rights as constituents
by going directly to the Board or 2 member thercof if
dissatisfied with the prineipal’s deeision.

Nor does the Court'’s due process “hearing” appear to
provide significantly more protection than that already
available. The Court holds only that the prineipal must
listen to the student’s *“‘version of the events’ either
hefore suspension or thereafter—depending upon the eir-
cumstances, Anfe, at 17-18. Such a truncated “hear-
ing" is likely to be considerably less meaningful than the
opportunities for correcting mistakes already available




fioss v LOPEZ " BEST COPY AVAICABLE

to students and parents. Indeed. in this case all of the
students and parents were offered an opportunity to
attend a conference with school officials.

In its rush to mandate a constitutional rule, the Court
appears to give no weight to the practical manner in
which suspension problems normally would he worked
out under Ohio law."* One must doubt, then, whether
the constitutionalization of the student-teacher relation-
ship, with all of its attendant doctrinal and practical
difficulties, will assure in any meaningful sense greater
protection than that already afforded under Ohio law.

I

No one can foresee the ultimate frontiers of the
new “thicket” the Court now enters. Today's ruling
appears to sweep within the protected interest in educa-
tion a multitude of discretionary decisions in the eduea-
tional process. Teachers and other school authorities
are required to make many decisions that may have
serious consequences for the pupil. They must decide,
for example, how to grade the student's work. whether
a student passes or fails a course,' whether he is to be
promoted. whether he is required to take certain sub-
jects. whether he may be excluded from interseholastie
athletics " or other extracurricular activities, whether he
may be removed from one school and sent to another,
whether he may be bused long distances when available
schools are nearby. and whether he should be placed in
a “general.” “vocational.” or “college-preparatory™ track.

18 The Court itself recoznizes that the requirements it imposes are,
“if anvthing, lex< than a fair-minded schaol prineipal would impose on
hims=elf in order to avoid unfair suspension=.”  dnte, at 17,

18 Qe Connelly v. U. of Vermont, 244 F. Supp. 156 (Vt. 1950).

17 See Kelly v. Metropolitan County Board of Education of Nash-
rille, 393 F. Supp. 485 (MD Tenn, 1968).
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In these and many similar situations claims of impair-
ment of ane's edueational entitiement identieal in prin-
ciple to those before the Court today can be asserted
with equal or greater justification. Likewise, in many
of these situations, the pupil can advance the same types
of speculative and subjective injury given eritical weight
in this ease. The Distriet Court. relyving upon general-
ized opinion evidence, concluded that a suspended stu-
dent may suffor psvehologieal injury in one or more of
the wavs set forth in the margin below.™ The Court
appears to adopt this rationale.  See ante, at 9.

It hardly need be said that if a student, as a result of
a day’s suspension, suffers “a blow” to his “self esteem.”
“foels powerlese,” views “teachers with resentment,” or
feels “stigmatized by his teachers.” identieal psyvchologi-
eal harms will flow from many other routine and neees-
sary school deeisions.  The student who is given a fail-
ing grade. who is not promoted, who is excluded from
certain extracurricular activities. who is assighed to a
school reserved for children of less than average ability,
or who is placed in the ‘‘voeational” rather than the
“college preparatory” track. is unlikely to suffer any less
psvehologieal injury than if he were suspended for a day
for a relatively minor infraction.™

** The psychological injuries so perceived were as tollows:

“1. The suspension i 2 blow to the student’s self-esteem,

=2, The student feels powerless and helpless, .

“R. The student views ~chood anthorities and teachers with resent-
ment, suspicion and fear,

“4 The student leurns withdrawals a= a mode of problem solving.

“5. The student has httle pereepticn of the reasons for the sus-
pension.  He does not know what offending aets he committed,

“6. The studont i« stirmatized by his teachers and sehool admings-
tratars n= n deviant,  They expect the student to be o troublemuker
in the future.” ¢Ih cision of threepulge Distrier Court, Jurisdie-
tinhal Statement, at 43.)

1 There i<, no doubt, a schoul of medern prychologieal or peyehi-
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If. as seems apparent, the Court will now require due
process procedures whenever such routine school deei-
sions are challenged, the impact upon public education
will be serious indeed. The discretion and judgment of
federal courts across the land often will he substituted for
that of the 30-state legislatures, the 14,000 school boards *
and the 2.000.000*" teachers who heretofore have been
responsible for the administration of the American publie
school system. If the Court perceives a rational and
analytieally sound distinction between the discretionary
decision by school authorities to suspend a pupil for a
brief period. and the types of diseretionary school deci-
sions deserthed above, it would be prudent to articulate
it in todav's opinion. Otherwise. the federal courts
should prepare themselves for a vast new role in society.

v

Nat so long ago, state deprivations of the most sig-
nificant forms of state largesse were not thought to re-

atrie perstiasion than nmintains that any discipline of the young is
detrimental.  Whatever one iy think of the wixdom of this un-
proved theory, it hardly affords dependrble support for a constitu-
tional decivion. Moreover, even the theory's proponents wonld
concede that the magnitude of injury depends primarily upon the
individual child or teenager. A classroom reprimand by the teacher
may be more traumatic to the shy, timid introvert than explusion
would be the aggressive, rebellious oxtrovert. In my view we
tend to lose our sense of perspective and proportion in a case of
this kind. For the average, normal child—the vast majority—
suspension for a few days is simply not a detriment; it is 2 com-
monplace oceurrenee, with some 109% of all students being suspended:
it leaves mo scars: affects no ceputations; indeed, it often may be
viewed by the voung as a badge of some distinetion and a welcome
holiday.

* This estimate was supplied by the National School Board As-
sociation, Washington, D, C,

21 Qee U, 8. Office of Education, Elementary and Secondary Publie

Nehool Stutisties, 1972-1973.
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quire due process proteetion on the ground that the
deprivation resulted only in the loss of a state provided
“henefit.,” K. g.. Bailey v. Richardson, 182 F. 2d 46
(CADEC)Y, aff'd by an equally divided Court, 341 UL 8,
918 (1951). In recent vears the Court, wisely in my
view, has rejected the “wooden distinction between ‘rights’
and ‘privileges.” "’ Board of Regents v. Roth, supra, 408
1. 8. at 5371, and looked instead to the significance of the
state ereated or enforeed right and to the substantiality
of the alleged deprivation. Taoday’s opinion appears to
abandon this reasonable approach by holding in efiect
that government infringement of any interest to which a
person is entitled, no matter what the interest or how
inconsequential the infringement. requires constitutional
protection,  As it is diflieult to think of any less conse-
gquential infringement than suspension of a junior high
sehool stuaent for a single day, it is equally diffieult to
pereeive any prineipled limit to the new reach of proee-
dural due process.™

#2 Some half dozen vears ago, the Court extended First Amendment
richts under hmited eircumetances to public sehool pupits,  Mr, Jus-
tier Bluek, disenting, viewed the decision as tshering in “an enticely
mew ora m wWhich the power to conttol puptts by the eleeted Cofficinls
of state-supported public sehools .0 s in ultimate offeet trans-
ferredd to the Supreme Court,”  Tnleer sipea, at SIS, There were
<ome who thought Me. Justice Blick was unduly coneerned.  But
the prophesy of Mr. Justice Black is now being fulfilled. In the
few vears sinee Tinker there have been literally hundreds of eases
by «ehool children alleging violation of their econstitutional rights,
Thi~ flood of litgzation, between pupils and sebool amthorties, wias
triggered by n nacrowly written First Amendment case which I could
well Junve joinad on it facts. One ean oondy speenlate as to the
extent to which public edueation will be disrupted by giving every
sehool ehld the power to comtest i ennrt any deeision made by hix
teacher  which arguably  intringes  the state conferred  right to
edueation.
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